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ABSENTEE BALLOT REFORM IN PENNSYLVANIA
-AN UNFINISHED TASK
I. INTRODUCTION
Voters in York County went to the polls on November 8, 1966,
to elect a state senator. As they turned on their radios and televi-
sion sets that evening to hear the results, they quickly discovered
that an extremely close race was developing. Few could have imag-
ined at that time that the eventual winner would not be certified
until October 15, 1968-almost two years later.1
This situation was duplicated throughout Pennsylvania on sev-
eral different occasions during the 1960's, largely due to the statu-
tory procedure for counting absentee ballots ten days after the elec-
tion.2 When the candidates' election day totals were close enough
that the absentee ballot count could change the final outcome, it
was to each contestant's advantage, during the ten day interim, to
scrutinize the applications and ballots for irregularities. Since ap-
proximately 35-50% of the absentee votes could be challenged suc-
cessfully, 3 the certification of final election results was often
greatly delayed. Responding to this and other critical problems in
the absentee ballot scheme, the General Assembly enacted sweeping
changes in 1968. 4 Since then there has been only an insignificant
1. Robert Beers (R) defeated Henry Leader (D) by fourteen votes
out of more than 71,000 votes cast. 1968 PA. LEcis. J. 638 (SEN.). Ninety
challenges were eventually sustained, In re 223 Absentee Ballot Appeals,
81 York 137 (Pa. C.P. 1967), aff'd sub nom. Absentee Ballots Case (No. 2),
431 Pa. 178, 245 A.2d 265 (1968).
2. Act of Jan. 8, 1960, No. 789, § 2, [1960] Pa. Laws 2135 (repealed
1963); PA. STAT. ANN. tit. 25, § 3146.8 (1963), as amended, Act of Aug. 13,
1963, No. 379, § 24 [1963] Pa. Laws 707, further amended, PA. STAT. ANN.
tit. 25, § 3146.8 (Supp. 1974). See, e.g., In re Computation and Canvassing
of Returns for the Municipal Election of November 7, 1967, 69 Lack. Jur.
18 (Pa. C.P. 1968); Lancaster City Absentee Ballot Case, 60 Lanc. Rev. 211
(Pa. C.P. 1966); Canvass of Absentee Ballots of November 2, 1965 General
Election, 39 Pa. D. & C.2d 429 (C.P. Montg. 1965); City of Duquesne Elec-
tion Appeals, 39 Pa. D. & C.2d 545 (C.P. Allegheny 1965); In re Challenges
to Absentee Electors' Votes, 61 Sch. L.R. 169 (Pa. C.P. 1965), aff'd sub. nora.
Absentee Ballots Case, 423 Pa. 504, 224 A.2d 197 (1966); Perles v. County
Return Board of Northumberland County, 36 Northumb. L.J. 46 (Pa. C.P.
1964), aff'd, 415 Pa. 154, 202 A.2d 538 (1964); Decision of County Board
of Elections, 29 Pa. D. & C.2d 499 (C.P. Lebanon 1962).
3. Kaufman v. Osser, 321 F. Supp. 327 (E.D. Pa. 1971).
4. PA. STAT. ANN. tit. 25, §§ 3146.1-3146.9 (Supp. 1974). Civilian ab-
sentee balloting was first introduced by Act of Jan. 8, 1960, No. 789, § 2
[1960] Pa. Laws 2135. This Act was repealed by Act of Aug. 13, 1963, No.
379, § 26 [1963] Pa. Laws 707, which grafted revised civilian absentee vot-
amount of litigation arising from absentee ballot disputes,5 in sharp
contrast to the deplorable situation existing several years ago.
While the Act of 1968 has generally been effective in adding
a large degree of finality and certainty to elections, there are sev-
eral key features of the legislation which pose important political
and constitutional questions. The goal of this Comment is to ex-
amine the four major problem areas present in the 1968 legislation:
(A) qualifying to vote by absentee ballot; (B) applying for the bal-
lot; (C) canvassing (compiling and tabulating) the vote; and (D)
challenging the results. The discussion will be limited to civilian
absentee ballots although the distinction between civilian and mili-
tary absentee ballots is currently of diminished importance. 6
II. HISTORY OF CIVILIAN ABSENTEE VOTING IN PENNSYLVANIA
Civilian absentee voting is a comparatively recent phenomenon
in the Commonwealth. In 1923, the legislature attempted to permit
any qualified elector who was planning to be absent from the
county of his residence on election day by reason of his duties, oc-
cupation, or business, to vote by marking his absentee ballot in se-
cret after taking an oath before any authorized officer.7 Although
the Pennsylvania Supreme Court found that the purpose of the
statute was laudable, it held in Lancaster City Fifth Ward Election'
that it could not withstand the test of constitutionality. Citing
Chase v. Miller9 as controlling, the court noted that the primary
ing procedures onto the existing military absentee voting apparatus, Act of
March 6, 1951, No. 1, §§ 1301-1309 [1951] Pa. Laws 3, as amended, Act of
Aug. 13, 1963, No. 379, §§ 20-24 [1963] Pa. Laws 707. Further amendments
produced the current scheme, Act of Dec. 11, 1968, No. 375, §§ 4-8 [1968]
Pa. Laws 1183. One minor change regarding voting with assistance was
made by Act of Dec. 6, 1972, No. 301, §§ 1, 2 [1972] Pa. Laws -. [Herein-
after, the civilian absentee ballot statutes will be cited as Act of 1960, Act
of 1963, and Act of 1968]. On absentee ballots generally, see Annot. 97
A.L.R.2d 218 (1964) and Annot. 97 A.L.R.2d 257 (1964).
5. Mellody Appeals, 449 Pa. 386, 296 A.2d 782 (1972); In re Appeal
from County Board of Elections, 60 Luz. L. Reg. 121 (Pa. C.P. 1970).
6. Military absentee voting was first authorized by Act of July 2,
1839, No. 192, §§ 43-50 [1839] Pa. Laws 519, which was declared unconsti-
tutional by Chase v. Miller, 41 Pa. 403 (1862). The Constitution of 1839 was
amended in 1864 to provide for absentee voting for soldiers, PA. CONST. art.
3, § 4 (1864), subsequently PA. CONST. art. 8, § 8 (1874). Disabled war
veterans were permitted to vote by absentee ballot in 1949, PA. CONST. art.
8, § 18 (1949), as amended, PA. CONST. art. 8, § 18 (1959). Civilian and
military absentee voting is presently governed by PA. CONST. art. 7, § 14
and PA. STAT. ANN. tit. 25, §§ 3146.1-3146.9 (Supp. 1974). See 94 PA. MAN-
UAL 39 (1959); R. WENERT, CONSTITUTIONS OF PENNSYLVANIA (1964).
7. Act of May 22, 1923, No. 201, § 1 [1923] Pa. Laws 309.
8. 281 Pa. 131, 126 A. 199 (1924); noted in 73 U. PA. L. REv. 176
(1924). The results of the election for city councilman before counting the
absentee ballots indicated that the Democratic candidate had won by eight
votes. - However, this was reversed when the Republican picked up twenty
of the twenty-three absentee votes cast. A variation of these facts is com-
mon to almost every absentee ballot case that has reached the courts.
9. 41 Pa. 403 (1862). See note .6 supra.
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difficulty was the constitutional requirement that the so-called of-
fer to vote be made at the polling place in the election district in
which the voter resided.'0 Thus, any attempt to vote outside the
ward or precinct of residence (i.e., before an officer authorized to
administer oaths) would be ineffective. The court went on to point
out that since the Constitution of 1874 specifically provided for mili-
tary absentee ballots, this expression of intent to include one class
of voters necessarily precluded all others."
It was not until 1957 that Pennsylvanians were given an oppor-
tunity to amend the constitution, and they did so, overwhelm-
ingly.' 2 Eligible absentee voters were divided into two groups, (1)
those unavoidably absent from their county of residence because
their duties, occupation, or business required them to be elsewhere,
and (2) those unable to go to the polls due to illness or physical
disability. While the language of the amendment plainly did not
require the legislature to provide for absentee voting, the election
code was amended during the 1959 session to set up the necessary
procedures.'
3
In practice, the original legislation was not wholly successful
since it was rather sketchy in form. Obviously, the Common-
wealth's inexperience with the civilian absentee ballot was also a
10. Lancaster City Fifth Ward Election, 281 Pa. 131, 137, 126 A. 199,
201 (1924).
11. Id. Contra, Gangemi v. Berry, 25 N.J. 1, 134 A.2d 1 (1957). The
court also stated that since absentee votes were to be tabulated at each elec-
tion precinct, secrecy of the ballot would be impaired if only one voter in
a given district made use of an absentee ballot. Lancaster City Fifth Ward
Election, 281 Pa. 131, 137, 126 A. 199, 201 (1924). Secrecy of the ballot is
secured by PA. CONST. art. 7, § 4. Presumably, this argument would carry
great weight in a court test of PA. STAT. ANN. tit. 25, § 3146.8 (Supp. 1974),
inasmuch as votes are to be counted at each election district. See note 136
and accompanying text infra.
12. The actual tally was 1,170,253 to 330,833, 94 MANUAL PA. 55
(1959). The amendment sailed through the legislature by nearly unani-
mous votes in the 1955 and 1957 sessions, although this obscures the fact
that a proposed amendment had been introduced first in 1935 and in every
succeeding session thereafter, only to meet with failure. 1957 PA. LEGis. J.
1531 (SEN.); 1957 PA. Lcis. J. 204 (H.R.); 1955 PA. LEGIs. J. 5540 (SEN.);
1955 PA. LEGIS. J. 1063 (H.R.). PA. CONST. art. 8, § 19 (1957) reads:
The Legislature may, by general law, provide a manner in
which, and the time and place at which, qualified voters who
may, on the occurrence of any election, be unavoidably absent
from the State or County of their residence because their duties,
occupation or business require them to be elsewhere or who, on
the occurrence of any election, are unable to attend at their proper
polling places because of illness or physical disability, may vote,
and for the return and canvass of their votes in the election dis-
trict in which they respectively reside.
13. Act of Jan. 8, 1960, No. 789, § 2 [1960] Pa. Laws 2135 (repealed
1963), amending PA. STAT. ANN. tit. 25, §§ 2601-4051 (1963).
contributing factor to the confusion which resulted in a substantial
amount of litigation.14 The General Assembly accordingly under-
took the task of extensive revision in 1963.
Unfortunately, this new effort did not prove to be entirely sat-
isfactory. Some classic political confrontations over absentee bal-
lots during the middle 1960's gave impetus to a new demand for
reform.'" In 1967, after a lengthy series of public hearings across
the Commonwealth,' the voters ratified a constitutional amend-
ment which modified the 1957 amendment. Subsequently, in 1968,
the legislature enacted the current absentee voting scheme which
contains several important changes from past practice.1 8
III. PROBLEM AREAS IN THE 1968 LEGISLATION
As Justice Musmanno ably stated in Absentee Ballots Case (No.1):19
Absentee voting is a salutary feature in our own demo-
cratic processes of government. It assures the exercise of
the most sacred privilege of citizenship, namely, a partici-
pation in the selection of those who are to guide the destiny
of the community, state, and nation, even though illness or
pressing business might make it impossible for the elector
to appear at the voting poll in his district on election day.
It has also been noted that absentee voting is an extraordinary pro-
cedure in which the safeguards of the regular election are dimin-
ished.2 0  Effective absentee balloting legislation requires that the
General Assembly keep both of these observations in mind and at-
14. See Perles v. Northumberland County Return Board, 415 Pa. 154,
202 A.2d 538 (1964); Lacey Appeal, 405 Pa. 176, 174 A.2d 106 (1961); Fogle-
man Appeal, 36 Pa. D. & C.2d 426 (C.P. Juniata 1964); In re Appeal from
Recanvassing of Absentee Ballots, 37 North. 14 (Pa. C.P. 1963); Decision
of County Board of Elections, 29 Pa. D. & C.2d 499 (C.P. Lebanon 1962);
Davies Petition, 12 Bucks 508 (Pa. C.P. 1962); In re Appeal from County
Elections Board, 41 Wash. 198 (Pa. C.P. 1961).
15. See, e.g., cases cited at note 2 supra. See also 1968 PA. LEaiS. J.
865 (remarks of Rep. Kistler).
16. Hearings on the Election Laws of the Commonwealth of Pennsyl-
vania, House Committee on Elections and Apportionment (1967) [herein-
after cited as 1967 Hearings].
17. See note 51 and accompanying text infra. PA. CONST. art. 7, 14
provides:
The Legislature shall [may], by general law, provide a man-
ner in which, and the time and place at which, qualified voters
who may, on the occurrence of any election, by [unavoidably]
absent from the State or County of residence, because their duties,
occupation or business require them to be elsewhere or who, on
the occurrence of any election, are unable to attend at their proper
polling places because of illness or physical disability, may vote,
and for the return and canvass of their votes in the election district
in which they respectively reside. (1957 language, deleted, in
brackets; new language in italics).
18. PA. STAT. ANN. tit. 25, §§ 3146.1-3146.9 (Supp. 1974).
19. 431 Pa. 165, 171, 245 A.2d 258, 261 (1968).
20. Canvass of Absentee Ballots of April 28, 1964, 34 Pa. D. & C.2d
419 (C.P. Phila. 1964); Decision of County Board of Elections, 29 Pa. D.
& C.2d 499 (C.P. Lebanon 1962).
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tempt to balance the goals of universality of suffrage and protec-
tion against fraud. Whether the reforms of 1968 are successful in
light of these policies is open to some doubt.
A. Qualifying to Vote by Absentee Ballot
1. Pre-1968 Legislation
Unlike certain other states,21 Pennsylvania chose to limit ab-
sentee balloting to specific groups of electors. 2 This, of course,
created many problems of eligibility, and the cases are replete with
examples of this often troublesome requirement. Assuming that
the voter could comply with age, citizenship, residency, and regis-
tration criteria, 23 he still had to meet the absentee qualifications
of illness or absence. The courts had a difficult time attempting
to construe Pennsylvania's absentee ballot statutes in light of their
related constitutional provisions.24
The supreme court has set forth certain canons of construction
in order to approach this problem. A statute is presumed valid,
and its challengers have the burden of proving that it plainly vio-
lates the constitution. 25  However, when construing statutes deal-
ing with elections every doubt in the interpretation of those stat-
utes is resolved in favor of the voter.26  Finally, the words of the
constitution, where they are plain, "must be given their common
or popular meaning for in that sense, the voters are assumed to
have understood them when they adopted the constitution.
27
21. See, e.g., CAL. ELECTIONS CODE § 14620 (West 1961) (disabled or
ill, absent from the precinct); FLA. STAT. AJSN. § 101.62 (Supp. 1973) (dis-
abled or ill, absent from the county); ILL. ANN. STAT. ch. 46, § 19-1 (Smith-
Hurd 1965) (physical incapacity, absent from county, religion).
22. PA. STAT. ANN. tit. 25, § 3146.1 (Supp. 1974).
23. PA. STAT. ANN. tit. 25, § 2811 (Supp. 1974) states the qualifications
for voters: U.S. citizen for one month; eighteen years old; and resident of
election district for sixty days. However, Pennsylvania now complies with
the thirty day durational residency test set forth in Dunn v. Blumstein, 405
U.S. 330 (1972). See PA. DEPT. OF STATE, ALL ABOUT ELECTIONS 142 (1973)
(Pa. Att'y Gen. Op., May 5, 1972). A voter must also be registered, PA.
STAT. ANN. tit. 25, §§ 623-38 and 951-36 (1963), and this may now be done
up until thirty days before the election, PA. STAT. ANN. tit. 25, §§ 623-17
and 951-16 (Supp. 1974).
24. See note 17 supra for the text of the constitutional amendment of
1967 which is currently in force. See note 12 supra for the text of the con-
stitutional amendment of 1957 which was in force at the time of the 1960
and 1963 absentee ballot legislation.
25. See, e.g., Breslow v. Baldwin Township School District, 408 Pa. 121,
182 A.2d 501 (1962).
26. Independence Party Nomination, 208 Pa. 108, 57 A. 344 (1904).
27. Breslow v. Baldwin Township School District, 408 Pa. 121, 125, 182
A.2d 501, 504 (1962).
The Act of 1960, which successfully introduced civilian absentee
voting in Pennsylvania, followed the exact requirements of the con-
stitutional amendment of 1957. Under the Act, eligibility qualifi-
cations were met only by (1) those unavoidably absent from their
county of residence because their duties, occupation, or business re-
quired them to be elsewhere, and (2) those unable to attend their
polling places due to illness or physical disability.28 However, dis-
putes frequently arose as to whether the absence was truly un-
avoidable because of duties, occupation, or business.
First, the courts interpreted this requirement to mean that a
voter necessarily be absent on election day. The mere expectation
of absence at the time of the application for the ballot was insuffi-
cient to validate the vote if the elector was, in fact, present in the
county on election day.29 But beyond this point the courts often
differed as to the scope of unavoidable absence, and the fact that
the supreme court never construed the term only added to the con-
fusion.30
One of the results of the Act of 1963 was the expansion and
clarification of eligibility requirements. In addition to those named
previously, other civilian groups were enfranchised, including (1)
spouses and dependents of military and merchant marine personnel,
(2) electors in religious or welfare groups connected with the armed
forces, (3) civilian employees of the United States Government out-
side the territorial limits, (4) spouses and dependents of voters in
categories (2) and (3), and finally, (5) spouses and dependents of
civilian Government employees within the territorial limits pro-
vided that their duties required them to be absent from their
county of residence.3 1 The General Assembly defined the constitu-
tional term "unavoidably absent" to mean absence in good faith
by reason of duties, occupation, or business.
32
28. PA. CONST. art. 8, § 19 (1957); Act of Jan. 8, 1960, No. 789, § 2
[1960] Pa. Laws 2135 (repealed 1963).
29. See, e.g., Decision of County Board of Elections, 29 Pa. D. & C.2d
499, 507 (C.P. Lebanon 1962).
30. Compare Appeal of Harry Schrum, 79 York 57 (Pa. C.P. 1965)
(challenge to vacationer's ballot overruled) with Canvass of Absentee Bal-
lots of November 2, 1965 General Election, 39 Pa. D. & C.2d 429 (C.P.
Montg. 1965) (challenge to vacationer's ballot sustained). Part of the diffi-
culty in this area existed because the scope of supreme court review in ab-
sentee ballot appeals, at least until 1968, was narrow certiorari. That is,
the court could only decide if jurisdiction was proper, whether the proceed-
ings were regular, whether the lower court exceeded its authority, or if con-
stitutional rights were violated. Perles v. Northumberland County Return
Board, 415 Pa. 154, 157, 202 A.2d 538, 539. (1964). However, PA. CONST. art.
5, § 9 now grants a general right of appeal from common pleas courts. Rul-
ing on the actual validity of the ballots, the court in Mellody Appeals, 449
Pa. 386, 296 A.2d 782 (1972) discarded the concept of narrow certiorari in
absentee ballot cases.
31. Act of Aug. 13, 1963, No. 379, § 1 [1963] Pa. Laws 707, as amended,
PA. STAT. ANN. tit. 25, § 3146.1 (Supp. 1974). The plight of voters living
abroad is discussed in Davidson, Voting Rights of Americans Abroad, 18
BuFFALo L. REv. 469 (1969).
32. Act of Aug. 13, 1963, No. 379, § 2 [1963] Pa. Laws 707.
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Various tests were formulated by the courts in an attempt to
give substance to the definition. Generally, it was held that an
election day absence merely for reasons of voter convenience was
insufficient to qualify one for an absentee ballot.3 Stated another
way, one could not properly apply for an absentee ballot if his rea-
son for leaving the county was for an activity which did not require
immediate attention. 4
Probably the most suspect absentee voter was the vacationer.
The cases arising prior to the 1968 legislation indicated that a trip
to Hawaii or Florida for reasons of pleasure and relaxation did not
render one unavoidably absent without mitigating circumstances
such as attending a business convention. 3 Closely related to the
problem of vacationers was the situation which occurred when one
spouse accompanied the other on a business trip. The courts held
that unless the accompanying spouse promoted the business which
occasioned the trip, he or she was not entitled to an absentee bal-
lot.3 6 However, a few courts stated that since it is the "duty" of
one spouse to follow the other, challenges to such ballots must be
overruled.3 7 Theoretically, this could have led to a situation where
the spouse of a vacationer could vote by absentee ballot, applying
the duty rationale, while at the same time the spouse who initiated
the vacation would not be eligible, having failed to meet the un-
avoidable absence test. 8 It was painfully obvious that reform was
needed in this area.
Another group of suspect absentee voters prior to the Act of
1968 was students attending colleges and universities away from
home. For example, one court held that students attending Prince-
ton University and the University of Pennsylvania were within suf-
ficient proximity to their homes in Montgomery County to enable
them to return to their polling places on election day without hard-
ship. Challenges to their absentee ballots were therefore upheld.39
33. In re Challenges to Absentee Electors' Votes, 61 Sch. L.R. 169, 198
(Pa. C.P. 1965).
34. In re 223 Absentee Ballot Appeals, 81 York 137, 142 (Pa. C.P.
1967).
35. See, e.g., City of Duquesne Election Appeals, 39 Pa. D. & C.2d 545
(C.P. Allegheny 1965); In re Challenges to Absentee Electors' Votes, 61 Sch.
L.R. 169 (Pa. C.P. 1965). As stated by the court in Decision of County
Board of Elections, 29 Pa. D. & C.2d 499, 507 (C.P. Lebanon 1962), "[lIt
is difficult to conceive of an 'unavoidable vacation.'"
36. See, e.g., In re 223 Absentee Ballot Appeals, 81 York 137 (Pa. C.P.
1967).37. See, e.g., City of Duquesne Election Appeals, 39 Pa. D. & C.2d 545
(C.P. Allegheny 1965).
38. Cf. Appeal of Harry Schrum, 79 York 57 (Pa. C.P. 1965) (wife's
ballot upheld, but husband-vacationer had not applied for one).
39. Canvass of Absentee Ballots of November 2, 1965 General Election,
99
Due to recent developments in federal constitutional law permitting
students to vote where they attend college, this problem is not very
likely to arise in the future.
40
Not every dispute concerning absentee ballot qualifications was
as confusing or incomprehensible. Absence for reasons of employ-
ment usually was deemed within the purposes of the constitution.
41
Other excuses for absence which were upheld included caring for
sick relatives,4 2 babysitting for grandchildren so their parents could
pursue business affairs, 43 attending funerals, 44 and accompanying
a friend who needed assistance in order to appear at his college
reunion. 45 The courts were rather liberal in permitting sick or dis-
abled voters to qualify for an absentee ballot.46 The constitutional
amendment of 1957, the 1960 amendments to the election code, and
the 1963 legislation contained identical language, the gist of which
allowed those who by reason of illness or physical disability were
unable to attend the polls on election day to use the absentee
method. 47 It was stated, however, that mere inconvenience or old
age was not enough to qualify for an absentee ballot. Nevertheless,
a voter who was not totally confined to his home could apply for
an absentee ballot, if it could be shown that a trip to the polls
would not be wise for a person with his medical condition.
48  If
one wonders why the courts have spent precious time adjudicating
disputes over seemingly trivial affairs, the following statement
should be pondered:
IT] here is no race so keen, or rivalry so acute as that which
is observable in a hotly contested election contest. Thus
it is that every dot, blemish, or smudge on a ballot which
39 Pa. D. & C.2d 429, 441 (C.P. Montg. 1965). See also In re 223 Absentee
Ballot Appeals, 81 York 137 (Pa. C.P. 1967).
40. See, e.g., Sloane v. Smith, 351 F. Supp. 1299 (M.D. Pa. 1972); 1971
PA. ATT'Y GEr'N. OPIN. 111; Annot. 44 A.L.R.3d 797 (1972).
41. See, e.g., Lancaster City Absentee Ballots Case, 60 Lane. Rev. 211
(Pa. C.P. 1966); City of Duquesne Election Appeals, 39 Pa. D. & C.2d 545
(C.P. Allegheny 1965). Contra, Canvass of Absentee Ballots of November
2, 1965 General Election, 39 Pa. D. & C.2d 429 (C.P. Montg. 1965).
42. In re 223 Absentee Ballot Appeals, 81 York 137 (Pa. C.P. 1967).




46. See, e.g., In re Computation and Canvassing of Returns for the Mu-
nicipal Election of November 11, 1967, 69 Lack. Jur. 18 (Pa. C.P. 1968).
47. PA. CONST. art. 8, § 19 (1957); Act of Jan. 8, 1960, No. 789, § 102
[1960] Pa. Laws 2135 (repealed 1963); Act of Aug. 13, 1963, No. 379, § 102
[1963] Pa. Laws 707. The problems which arose in this area generally dealt
with the application process and the doctor's certification. See note 114 and
accomanying text infra.
48. See, e.g., In re 1968 Primary, Third Ward Dupont, 59 Luz. Leg. Rev.
19 (Pa. C.P. 1968); City of Duquesne Election Appeals, 39 Pa. D. & C.2d
545 (C.P. Allegheny 1965). The court in In re 223 Absentee Ballot Appeals,
81 York 137, 141 (Pa. C.P. 1967) stated that the challenger must show there
was no danger to the voter's health and no unreasonable discomfort by go-
ing to the polls.
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may give advantage to one candidate over the other
assumes in the former's eyes a size and significance which
does not always conform to reality.
49
2. 1968 Legislation
A demand for reform grew out of the bitterly contested elec-
tions which generated much litigation concerning qualifying to vote
by absentee ballot. 50 First, the constitution was amended in 1967
to make absentee voting a right, not a privilege which the legisla-
ture could grant at its discretion.51 Additionally, the key word "un-
avoidable" was dropped from the language of the 1967 amend-
ment.52 Unfortunately, the debates in the General Assembly con-
cerning passage of the amendment are devoid of reference to this
potentially far-reaching change, and it cannot safely be predicted
what the legislators actually had in mind.53
Also in 1967, the House of Representatives Committee on Elec-
tions and Apportionment conducted a series of public hearings across
the Commonwealth to take testimony from citizens and public offi-
cials in regard to election reform in general.54 As it turned out, the
witnesses and the committee were primarily interested in absentee
ballot abuse, and the extensive statutory revision undertaken in
1968 illustrates the influence of the public hearings.
The Act of 1968 governs current absentee procedures in Penn-
sylvania. Perhaps the most significant development is the statu-
tory definition of "duties, occupation, or business."55 It now encom-
passes leaves of absence for teaching or education, sabbatical leaves,
vacations,56 and any other absence associated with the elector's
duties, occupation, or business. A spouse who accompanies an elec-
tor on a trip out of the county is also permitted to use the absentee
ballot.5 7 Coupled with the deletion of the requirement of "unavoid-
49. Norwood Election Contest Case, 382 Pa. 547, 550, 116 A.2d 552, 553
(1955).
50. See generally, 1967 Hearings, supra note 16.
51. PA. CONST. art. 7, § 14 (renumbered by Governor's Proclamation,
July 7, 1967). For the text of the amendment, see note 17 supra.
52. Id.
53. See 1968 PA. LEGIS. J. 83 (H.R.).
54. See generally, 1967 Hearings, supra note 16. See 1968 PA. LEGIs.
J. 865 (H.R.), where Rep. Eckensberger commented, "I do not think there
is any bill that has ever come before us that has had as much study as this
particular bill has," (referring to Act of 1968).
55. PA. STAT. ANN. tit. 25, § 2602 (Z-3) (Supp. 1974).
56. This was not the case prior to 1968. See note 35 and accompanying
text supra.
57. The courts disagreed about the eligibility of spouses prior to 1968.
See notes 36, 37 and accompanying text supra.
able" absence,58 it can easily be seen that the former rather restric-
tive conditions for eligibility are now expanded to include nearly
any conceivable reason for absence from the county of residence
on election day.
These important changes did not sail through the General As-
sembly. Being politicians themselves, the legislators were keenly
aware of previous problems, and the consensus was that something
had to be done quickly in light of the upcoming presidential elec-
tion.59 Despite their agreement on the need for reform, however,
the legislators disagreed sharply over the proposal to allow vaca-
tioners the right to vote by absentee ballot. It was urged that this
provision exceeded the authority of the legislature in that it repre-
sented an attempt to enlarge the scope rather than interpret the
constitutional mandate of absence required by duties, occupation
or business.60 The bill was also attacked for vagueness since almost
any absence could conceivably be viewed as a vacation. 61 Attempts
to delete this section ultimately failed, and the prevailing view was
that in keeping with today's highly mobile life style, the vacationer
should be included.6 2 Beyond this, the General Assembly left un-
touched the other categories of civilian absentee voters previously
discussed.63
The obvious question of constitutionality must be confronted
at some point. Are vacationers plainly required to be absent on
election day by reason of duties, occupation, or business? The
Pennsylvania Supreme Court had an opportunity to resolve this
issue in Kauffman v. Osser. 4 Two Philadelphia Democrats brought
an action under the Uniform Declaratory Judgments Act65 seeking
58. PA. CONST. art. 7, § 14; PA. STAT. ANN. tit. 25, § 2602(W) (10)
(Supp. 1974).
59. See, e.g., 1968 PA. LEGis. J. 868 (remarks of Rep. Kistler). In a
humorous, yet earnest vein, Representative Kury commented:
To the people of Northumberland County, an absentee ballot con-
troversy is just not like seeing an old movie for the second time, it
is like seeing a very bad old movie for the fourth time and being
forced to sit all the way through to the bitter end .... The say-
ing is going around Northumberland County in recent months that
President Johnson did not go far enough when he sent that team
of election observers to Saigon; he should have sent a second team
to Northumberland County.
1968 PA. LECis. J. 871 (remarks of Rep. Kury).
60. See, e.g., 1968 PA. LEGis. J. 601 (remarks of Sen. Mahady).
61. 1968 PA. LEcis. J. 874 (remarks of Rep. Eckensberger). The Chair-
man of the House Committee which produced the bill admitted as much
when he posed the hypothetical situation in which a Dauphin County resi-
dent who went to adjacent Cumberland County on election day to play golf
would be entitled to vote by absentee ballot. 1968 PA. LEais. J. 936 (re-
marks of Rep. Kistler).
62. 1968 PA. LEGis. J. 875 (H.R.) (amendment failed, 78-106); 1968 PA.
LEis. J. 936 (remarks of Rep. Kistler). This policy is reflected in Dunn
v. Btumstein, 405 U.S. 330 (1972), where the Court struck down Tennessee's
lengthy durational residency requirements for voting, recognizing the mo-
bility of modern Americans.
63. See notes 29, 41-49 and accompanying text supra.
64. 441 Pa. 150, 271 A.2d 236 (1970).
65. PA. STAT. ANN. tit. 12, §§ 831-846 (1953).
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to enjoin and restrain election officials from issuing and recognizing
absentee ballots on the grounds, inter alia, that the Pennsylvania
Constitution does not permit vacationers to vote by absentee ballot.
In affirming the dismissal of the complaint, the court held by a
four to three decision that the plaintiffs lacked standing to maintain
the action. Declaratory relief is available when the rights, status,
or legal relations of any party are affected by a statute. 68 Justice
Jones, speaking for the majority, concluded that the appellants'
claim of vote dilution was not peculiar to them and was too remote
and speculative to afford them standing to attack the absentee
ballot statutes.
67
The concept of standing has been criticized when it is used to
deny relief in cases where latent unconstitutionality is not yet
demonstrably affecting the rights of a particular individual.68 It may
be true, as the court stated in Kauffman, that it is unwarranted
to assume that those who "illegally" obtain absentee ballots will
vote differently than the appellants.6 6 However, the dissent seems
to state the better view: a dispute concerning a matter as sensitive
as the election process should not be dismissed lightly.To
The Supreme Court of the United States has seriously disputed
the viability of the so-called "political question" test which has been
used to deny standing to litigants in many cases dealing with elec-
tions and reapportionment. 7 The mere fact that a suit seeks pro-
tection of political rights does not mean that it presents a political
question better left to the legislature.72 This holding is arguably
applicable to the facts in Kauffman, especially since one can detect
in Kauffman the assertion that appellants' alleged injuries concern
non-j usticiable interests.73
Passing beyond the standing issue, and assuming that the Penn-
sylvania Supreme Court will eventually decide to hear argument
on the merits of the problem, 74 there is some case law which sug-
66. PA. STAT. ANN. tit. 12, § 832 (1953).
67. 441 Pa. at 157, 271 A.2d at 239; accord, Jared v. Fitzgerald, 183
Tenn. 682, 195 S.W.2d 1 (1946). The gist of plaintiffs' argument was that
improperly cast votes have a diluting effect on valid votes. In other words,
the value of votes which are lawfully cast is decreased by the addition of
illegal votes, perhaps to the extent of changing an election result.
68. See, e.g., Jaffe, The Citizen as Litigant in Public Actions: The
Non-Hohfeldian or Ideological Plaintiff, 116 U. PA. L. Rxv. 1033 (1968).
69. 441 Pa. at 157, 271 A.2d at 239.
70. 441 Pa. at 158, 271 A.2d at 240.
71. See, e.g., Gray v. Sanders, 372 U.S. 368, 375 (1963); Baker v. Carr,
369 U.S. 186, 206 (1962).
72. Baker v. Carr, 369 U.S. 186, 209 (1962).
73. 441 Pa. at 157, 271 A.2d at 240.
74. The court in Haakenson v. Parkhouse, 92 Montg. 14, 19 (Pa. C.P.
gests an answer to the constitutional controversy. It must be re-
membered, as with all absentee electors, that the vacationer is pre-
sumed eligible to vote in the normal manner25  The court in Perles
v. Northumberland County Return Board70 stated, in this regard,
that "[the disfranchisement of even one person validly exercising
his right to vote is an extremely serious matter," and it has often
been noted that the right to vote must not be denied absent some
clearly compelling reasons.7 7 An argument might also be advanced
to the effect that the deletion of the requirement of unavoidable
absence in the 1967 constitutional amendment manifested a desire
by the people to liberalize the concept of absentee voting.
78
Nevertheless, the dissent in Kauffman reaches the constitu-
tional issue, and by implication, the General Assembly had better
get back to work. Justice Cohen, joined by Justices Eagen and
O'Brien, found the expanded eligibility provisions as to vacationers
and their spouses "a clear and unconscionable violation of the Penn-
sylvania Constitution," and "an open invitation to fraud.
'79
3. Federal Problems with the 1968 Legislation
In addition to state law objections to the Act of 1968, one must
also consider federal statutory and constitutional issues. In recent
years state election proceedings have increasingly become the con-
cern of federal courts.8 0 Although as late as 1959 the Supreme
Court held that states had the power to determine the conditions
under which the right to vote is to exist,"t the real breakthrough
1969) suggests that the proper way to raise the issue of constitutionality
of absentee voting by vacationers is to challenge a ballot application on that
ground. PA. STAT. ANN tit. 25, § 3146.8 (Supp. 1974).
.75. Cf. Kauffman v. Osser, 321 F. Supp. 327, 334 (E.D. Pa. 1971).
76. 415 Pa. 154, 159, 202 A.2d 538, 540 (1964).
77. See, e.g., Wieskerger Appeal, 447 Pa. 418, 290 A.2d 108 (1972); Ab-
sentee Ballots Case, 423 Pa. 504, 224 A.2d 197 (1966); Norwood Election
Case, 382 Pa. 547, 116 A.2d 552 (1955).78. Cf. Haakenson v. Parkhouse, 92 Montg. 14, 16 n.2, (Pa. C.P. 1969).
See note 51 and accompanying text supra.
79. 441 Pa. at 158, 271 A.2d at 240. The Statutory Construction Act,
Act'of May 28, 1937, No. 282, §§ 1-102 [1937] Pa. Laws 1019 (repealed 1972)
was not cited in the dissenting opinion. It is now codified at 1 PA. S. §§
1501-1991 (Supp. 1974). 1 PA. S. § 1922 (Supp. 1974) states the presumption
that the legislature does not-intend to violate either the Pennsylvania or
United States Constitutions. After setting forth certain exceptions, none of
which apply here, 1 PA. S. § 1928 (Supp. 1974) requires that the laws shall
be liberally construed. Viewed against these commands, Justice Cohen's
dissenting opinion seems particularly striking.
80. See, e.g., Kusper. v. Pontikes, 414 U.S. 51 (1973) (changing party
registration before primary election); Evans v. Cornman, 398 U.S. 419
(1970) (voting by residents of federal enclaves); Williams v. Rhodes, 393
U.S. 23 (1968) (getting on the ballot); South Carolina v. Katzenbach, 383
U.S. 301 (1966) (racial discrimination). See also 19 BooK OF TH5- STATES
25 (1972); Kirby, The Constitutional Right to Vote, 45 N.Y.U.L. REV. 995
(1970).




in this area came in 1962 with Baker v. Carr,8 2 the first of several
important reapportionment cases. This is not to say that federal
interference with state elections was proscribed until 1962; indeed,
it had been held that racial discrimination,"3 fraud,8 4 and the proper
counting of ballots,8 5 were matters within the ambit of federal
power. But with the reapportionment cases the Supreme Court
ruthlessly began to apply the fourteenth amendment guarantees
of equal protection and due process to state elections, 6 and the
result has been to widen substantially the scope of federal power.
8 7
Congress is also becoming increasingly active in the area of fed-
eral elections. The United States Constitution leaves to the states
the right to establish the qualifications of voters,88 and the power
to set the time, manner, and place of holding elections,8 9 but it
also provides that Congress may make or alter any such regulations
set by the states.9 0 Following this grant of authority, in 1955 Con-
gress passed the Absentee Voting Assistance Act.91 The Act recom-
mends that each state take action to enable three categories of
voters to use absentee ballots: (1) members of the armed forces,
their spouses and dependents; (2) members of the merchant marine,
their spouses and dependents; and (3) citizens of the United States
temporarily residing outside the territorial limits.9 2 Pennsylvania
has fully complied with the congressional suggestions.93
A more significant development in federal law with respect to
absentee ballots is the Federal Voting Rights Act, Amendments of
1970.94 Absentee balloting is mandated for presidential elections
82. 369 U.S. 186 (1962).
83. See, e.g., Ex Parte Yarborough, 110 U.S. 651 (1884).
84. Ex Parte Siebold, 100 U.S. 371 (1879).
85. United States v. Mosley, 238 U.S. 383 (1915).
86. See, e.g., Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sand-
ers, 376 U.S. 1 (1964); Gray v. Sanders, 372 U.S. 368 (1963).
87. The rationale is stated in Gray v. Sanders, 372 U.S. 368, 379, 380
(1963):
The concept of "we the people" under the Constitution visualizes
no preferred class of voters but equality among those who meet the
basic qualifications. The idea that every voter is equal to every
other voter in his State, when he casts his ballot in favor of one of
several competing candidates, underlies many of our decisions.
88. U.S. CONST. art. I, § 2.
89. U.S. CONST. art. I, § 4.
90. U.S. CONST. art. I, § 4. This power is strengthened by the Neces-
sary and Proper Clause, U.S. CONST. art. I, § 8.
91. 50 U.S.C. §§ 1451-1476 (1970).
92. 50 U.S.C. § 1451 (1970).
93. As to eligibility, compare 50 U.S.C. § 1451 (1970) with PA. STAT.
ANN. tit. 25, § 3146.1 (Supp. 1974). As to the application process, compare
50 U.S.C. §§ 1452, 1464 (1970) with PA. STAT. ANN. tit. 25, § 3146.2 (Supp.
1974).
94. 42 U.S.C.. §§ 1973aa to 1973bb-4 (1970).
if the voter complies with state law providing for the casting of
such votes and meets a thirty day residency requirement.95 In an
important policy statement Congress declared that there was a lack
of sufficient opportunities for absentee registration and voting in
presidential elections, and one of its effects was to deny to citizens
".. . the equality of civil rights, due process, and equal protection
of the laws that are guaranteed to them under the Fourteenth
Amendment."9"
Despite these recent federal inroads, it appears that the states
are still free to limit the use of the absentee ballot to certain voters
as long as there is no substantial or invidious discrimination.9
When the right to vote ab initio is not denied on a discriminatory
'basis, the compelling state interest under the equal protection
clause is not invoked, and a state need only show a rational basis
(i.e., a legitimate state interest) for the differing treatment. For
example, the federal district court in Prigmore v. Renfro" ordered
the state of Alabama to comply with the presidential absentee vot-
ing procedures established by the Voting Rights Act, Amendments
of 1970; but the court also found constitutional a statute denying
the absentee ballot to certain groups of voters.99
Federal constitutional attack has been more successful in the
area of prisoners' voting rights. Pennsylvania flatly bans absentee
voting by all prisoners,100 and this has been challenged in Goosby
v. Osser.1° 1 On remand, the statute will undoubtedly be declared
95. 42 U.S.C. § 1973aa-1(d) (1970). Initial enforcement of the federal
standards created problems in Pennsylvania, due to the one year residency
requirement for voting; PA. STAT. ANN. tit. 25, § 2811 (1963). See PA. Arr'Y
GEN. Op.N., 58 Pa. D. & C.2d 504 (1972). Due to recent changes, however,
this no longer presents any difficulty. See note 23 supra.
96. 42 U.S.C. § 1973aa-l(a)(5) (1970). In Oregon v. Mitchell, 400 U.S.
112 (1970), the Supreme Court upheld the constitutionality of the 1970
Amendments with respect to absentee voting as a valid exercise of congres-
sional power over federal elections.
97. Cf. Kramer v. Union Free School District No. 15, 395 U.S. 621
(1969) (state cannot use the ownership of property as a requirement for
voting eligibility); Carrington v. Rash, 380 U.S. 89 (1965) (occupation is
not a proper basis for denying the right to vote).
98. 356 F. Supp. 427 (N.D. Ala. 1972), aff'd mem., 410 U.S. 919 (1973).
99. Id. at 433. Alabama argued that fraud was widespread under an
earlier, more liberal statute; the statute challenged here denied the absentee
ballot, inter alia, to vacationers and persons on sabbatical leave. The court
was persuaded that the prevention of fraud satisfied the requirements of
the legitimate state interest test, especially since Alabama did not restrict
the use of absentee ballots on a discriminatory basis such as wealth or race.
100. PA. STAT. ANN. tit. 25, § 2602(W) (10) (Supp. 1974).
101. 409 U.S. 512 (1973). A class action was brought by prisoners
awaiting trial who were confined in Philadelphia prisons due to failure to
post bail or because they were charged with non-bailable offenses. The
Court found that plaintiffs' equal protection claims were substantial, distin-
guishing McDonald v. Board of Election Commissioners of Chicago, 394 U.S.
802 (1969), where Illinois had failed to provide for absentee voting by pris-
oners but did not proscribe it. Previous challenges to PA. STAT. ANN. tit.
25, § 2602(W) (10) (Supp. 1974) were unsuccessful. Ray v. Commonwealth,




uncontitutional in light of the Court's recent decision in O'Brien
v. Skinner,10 2 where New York's failure to provide voting oppor-
tunities for prisoners was found to be wholly arbitrary discrimina-
tion and a denial of equal protection. It is not difficult to distin-
guish the prisoner cases from Prigmore since prisoners have no al-
ternative to the absentee ballot; a vacationer can, of course, stay
home.
4. Summary
Pennsylvania's recent policy of broadening the absentee voting
rights of its citizens is commendable, but the definitional language
in the Act of 1968 allowing vacationers to vote by absentee ballot
does not necessarily square with article 7, § 14 of the Pennsylvania
Constitution which grants the right only to those whose duties, oc-
cupation or business require them to be absent from the county
of residence on election day.103
It is clear, however, that the Act of 1968 does much to eliminate
the difficult factual questions posed for the courts by the former
requirement of unavoidable absence.104 Of course, there is no rea-
son why a state, for policy considerations, may not choose to limit
absentee balloting to those voters who can demonstrate a com-
pelling need for it. But the danger in the test of unavoidable ab-
sence is that it invites the application of subjective standards in
order to determine the validity of each individual ballot. There
is no logic to the situation which existed before the Act of 1968,
where on essentially the same facts, courts often differed as to a
voter's eligibility for the absentee ballot.'0 5 Eligibility require-
ments exert a strong influence over the manner in which the appli-
cation, canvassing, and challenging procedures are designed. Ob-
viously, the degree of protection against fraud that is needed in
an absentee voting scheme will vary directly with the limitations
placed on eligibility. The Act of 1968 made several changes, most
of them improvements, with respect to past practice, once the hur-
dle of qualifying for the absentee ballot is passed.
B. Applying for the Absentee Ballot
A critically important aspect of any absentee balloting scheme
102. 414 U.S. 524 (1974).
103. See note 17 and accompanying text supra.
104. See note 33 and accompanying text supra.
105. Compare City of Duquesne Election Appeals, 39 Pa. D. & C.2d 545
(C.P. Allegheny 1965) (ballot upheld although voter, alleging illness in his
application, was seen buying cigars) with City of Wilkes Barre Election Ap-
peals, 44 Pa. D. & C.2d 535 (C.P. Luz. 1967) (challenge sustained where
voter, alleging illness, was seen in church).
is the application process, where safeguards can be introduced in
order to insure that the privilege is not converted to fraudulent
purposes. 10 6 Pennsylvania requires an extremely detailed applica-
tion form,10 7 and many difficulties have arisen as to the effect of
minor errors in the application on the overall validity of the ballot.
In an area where the election code is full of technicalities the courts
should adopt a policy which balances the need for purity of the
ballot with the encouragement of the use of the franchise. Justice
Roberts of the Pennsylvania Supreme Court has argued that once
a county board of elections approves an application for an absentee
ballot, the form of the application, not being a matter of substance,
should not be open to attack. 08 The Act of 1968 adopts this policy,
but this was not always the case in the past.0 9
Ever since Pennsylvanians have been permitted to use the civil-
ian absentee ballot they have been required to follow a rather cum-
bersome procedure before the ballot is actually mailed to them. An
official application form must be completed, creating the situation
in which one makes a written application for the official applica-
tion.110 Somewhat different procedures have been established, de-
pending upon the voter's eligibility category."' Only one applica-
tion will be issued upon request in order to prevent unscrupulous
individuals from fraudulently completing large blocks of applica-
tion forms,"1 2 and to correct the abuses which had taken place at
county homes for the elderly, the Act of 1968 provides for bipartisan
supervision of all phases of absentee voting at those institutions."
3
106. This is especially important where absentee balloting is limited to
certain groups of electors; the more information the board of elections has
at its disposal, the less likely it is that an application will be approved er-
roneously. In addition, criminal penalties ($1,000 fine or one year in jail,
or both) are imposed for absentee ballot fraud. PA. STAT. ANN. tit. 25, §§
3553, 3554 (Supp. 1974),
107. Application requirements are found in PA. STAT. ANN. tit. 25, §
3146.2 (Supp. 1974). Other states have comparable provisions. See, e.g.,
KAN. STAT. ANN. § 25-112 (1973); MD. ANN. CODE art. 33, §§ 27-4, 27-5
(Supp. 1973); TEX. ELECTION CODE art. 5.05(2) (Supp. 1974).
108. Absentee Ballots Case, 423 Pa. 504, 513, 224 A.2d 197, 202 (1966)
(Roberts, J., concurring and dissenting).
109. PA. STAT. ANN. tit. 25, § 3146.2b (Supp. 1974). See note 157 and
accompanying text infra.
110. PA. STAT. ANN. tit. 25, § 3146.2 (Supp. 1974). Some absentee elec-
tors do not have to follow this repetitious process; employees of the Federal
Government may apply by using forms it supplies. Other states require
the necessary information on a declaration sent with the ballot, rather than
on an application form before the ballot is mailed. See, e.g., N.J. STAT.
ANN. § 19:57-17 (Supp. 1973).
111. PA. STAT. ANN. tit. 25, § 3146.2 (Supp. 1974).
112. Id. See 1968 PA. LEOIs. J. 876 (remarks of Rep. Beren). For a col-
orful analysis of Virginia's experience, see Note, The ViTginia Absent Voters
System, 8 WASH. & LEE L. REV. 36 (1951).
113. PA. STAT. ANN. tit. 25, § 3146.2 (f) (Supp. 1974). These voters had
often been the target of scheming politicians who recognized the effect of
pressure on weak minds. See, e.g., Absentee Ballots Cast at Election of
April 28, 1964, 34 Pa. D. & C.2d 504 (C.P. Wash. 1964).
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After the voter has finally received his application, certain rou-
tine information such as residency, citizenship, age, and election
district is required. An extra burden is placed on the voter who
claims that illness or physical disability will prevent him from going
to the polls. Here, a statement from the attending physician, if
any, must be attached to the application showing that the elector
is, in fact, entitled to the absentee ballot.114 This requirement has
been the occasion for many disputes in the past. For example, bal-
lots have been rejected because the elector failed to state or describe
sufficiently the nature of his illness"1 5 or because the doctor did
not sign the application."16
The reasons for this requirement are basically sound. Ob-
viously, to allow one to certify his own illness would open the door
to fraud because persons not otherwise eligible for the absentee bal-
lot could obtain one through feigned illness. As pointed out in the
legislative debates of 1968, however, the burden of procuring a doc-
tor's signature might create undue hardship for those persons un-
able to pay for a visit to a physician for such a nonessential pur-
pose. 117 Additionally, members of religious groups which do not
believe in the value of medical science would not have an attending
physician.1 " For these reasons, an amendment to the reported bill
was adopted, allowing sick or disabled voters without an attending
physician to use an alternative procedure-completing a declaration
stating the nature of the illness, witnessed by a registered elector
unrelated by blood or marriage who lives in the absentee voter's
election district.
1 19
After the application is mailed or personally delivered to the
county board of elections, the duty to insure its accuracy falls on
the government employees. It must be received by five o'clock on
the Tuesday before the election,120 although there is a special pro-
cedure for emergency absentee ballots, the need for which arises
from unforeseeable circumstances occurring during the week before
the election. 121 The Act of 1968 adds a new provision stating that
114. PA. STAT. ANN. tit. 25, § 3146.2(e) (2) (Supp. 1974).
115. See, e.g., McLaughlin Appeal, 45 Pa. D. & C.2d 333 (C.P. Phila.
1968). But see City of Duquesne Election Appeals, 39 Pa. D. & C.2d 545
(C.P. Allegheny 1965) (voter in hospital, therefore ridiculous to require a
statement of the nature of the illness).
116. See, e.g., Lancaster City Absentee Ballot Case, 60 Lanc. Rev. 211
(Pa. C.P. 1966).
117. 1968 PA. LEGIS. J. 878 (remarks of Rep. Gelfand).
118. Id. at 880 (remarks of Rep. Rush).
119. 1968 PA. LEcis. J. 885 (H.R.); PA. STAT. AN. tit. 25, § 3146.2(e) (2)
(Supp. 1974).
120. PA. STAT. ANN. tit. 25, § 3146.2a (Supp. 1974).
121. Id.
once the board of elections has ascertained the correctness of the
application and thereby approves it, the application may only be
challenged on the grounds that the voter is not a qualified absentee
elector.122 Presumably this will obviate the necessity for the courts
to consider the effect of minor, technical errors on the application.
Prior to 1968 the courts split as to which approach to use.
Some had expressed the view that the statute should be construed
strictly because the individual who requests special treatment for
voting must be willing to submit to stringent procedural require-
ments in order to ensure the sanctity of the ballot.125 The better
view, one more in keeping with the policy of the Pennsylvania Su-
preme Court favoring broad exercise of voting rights,1 24 held that
nothing in the election code required absolutely literal compliance,
and since the substantive right to vote was not being questioned,
common sense and liberal construction were the proper approach-
es.1
25
Clearly, current law places great faith in the ability of the elec-
tion boards to ascertain that the applicant has complied with the
statutory requirements. As a statement of legislative policy, this
may indeed be preferable because it provides a degree of certainty
and finality not available in the past; the voter's ballot is now im-
mune from frivolous challenges based on inconsequential errors in
the application. Thus, it is less likely that a voter will be subjected
to an election board hearing in order to sustain his right to vote.126
Additionally, it appears that (1) the limitation of one application
to each elector, 27 (2) the detailed information required from each
applicant, 12 and (3) the new procedures for voting at county homes
for the elderly, 29 should have the effect of deterring fraud. The
application process is a most useful tool in safeguarding the fairness
of elections.
C. Canvassing the Absentee Ballots
Since 1901 the Pennsylvania Constitution has guaranteed se-
122. Id., § 3146.2b. See note 157 and accompanying text infra.
123. See, e.g., Canvass of Absentee Ballots of November 2, 1965 General
Election, 39 Pa. D. & C.2d 429 (C.P. Montg. 1965); In re Appeal from County
Elections Board, 41 Wash. 198 (Pa. C.P. 1961).
124. Cf. Bauman Election Contest Case, 351 Pa. 451, 41 A.2d 630 (1945).
125. See, e.g., In re Computation and Canvassing of Returns for the Mu-
nicipal Election of November 7, 1967, 69 Lack. Jur. 18 (Pa. C.P. 1968);
Davies Petition, 12 Bucks 508 (Pa. C.P. 1962). The Statutory Construction
Act, 1 PA. S. §§ 1501-1991 (Supp. 1974) supports this view. See note 79 su-
pra.
126. See note 160 and accompanying text infra. In this regard it was
stated at the Public Hearings of 1967,
Many elderly people arrive at the conclusion that if they are going
to be required to come to the courthouse to sustain their right to
vote, then voting is not worthwhile for them.
1967 Hearings, supra note 16 at 16 (Northumberland County).
127. PA. STAT. ANN. tit. 25, § 3146.2 (Supp. 1974).
128. Id.
129. Id., § 3146.2(f).
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crecy of the ballot,130 and election procedures should be designed
with this important right in mind. The Commonwealth has experi-
mented with two different methods for canvassing absentee ballots,
and the current system seems ill-suited to protect secrecy in vot-
ing.
3 1
The 1957 constitutional amendment which authorized civilian
absentee balloting stated that the legislature should provide "for
the return and canvass of their votes in the election district in
which they [absentee electors] respectively reside. 13 2 This lan-
guage was retained in the constitutional amendment of 1967. On
the other hand, both the Act of 1960 and the Act of 1963 provided
for the canvassing of absentee ballots at the county courthouse. 133
Two cases in Lackawanna and York counties contested the con-
stitutionality of these statutes.1 3 4 The supreme court rejected these
challenges, stating that where the ballots are counted is insignifi-
cant since this makes no difference in the outcome of the election. 135
However, the court did suggest that the General Assembly might
want to take action to provide for the distribution of absentee bal-
lots to individual election districts so that the ballots could be
counted there.
The legislature followed the court's suggestion in 1968.116 But
in order for the ballots to be counted locally, the county board of
elections must receive them early enough to provide for distribution
by election day. While absentee voters under the Acts of 1960 and
1963 had until election day to mail their ballots, current law estab-
lishes an earlier deadline; the ballots must be received at the court-
house by five o'clock on the Friday before the election. 3 7 This
130. PA. CoNsT. art. 7, § 4 provides: "All elections by the citizens shall
be by ballot or by such other method as may be prescribed by law: Pro-
vided That secrecy in voting be preserved."
131. PA. STAT. ANN. tit. 25, § 3146.8 (Supp. 1974).
132. PA. CONsT. art. 8, § 19 (1957).
133. Act of Jan. 8, 1960, No. 789, § 2 [1960] Pa. Laws 2135 (repealed
1963); PA. STAT. ANN. tit. 25, § 3146.8 (1963), as amended, Act of Aug. 13,
1963, No. 379, § 24 [1963] Pa. Laws 707.
134. Absentee Ballots Case (No. 1), 431 Pa. 165, 245 A.2d 258 (1968);
Absentee Ballots Case (No. 2), 431 Pa. 178, 245 A.2d 265 (1968).
135. Absentee Ballots Case (No. 1), 431 Pa. 165, 172, 245 A.2d 258, 262
(1968). The court's reasoning may have been influenced by the fact that
the appellants were attempting to have the entire absentee vote voided.
136. PA. STAT. ANN. tit. 25, § 3146.8 (Supp. 1974). See the following
sample of other state statutory provisions dealing with the same problem:
ILL. ANN. STAT. ch. 46, § 19-7 (Smith-Hurd 1965); N.Y. ELECTIONs LAW §
204 (McKinney 1964) (in each election district); FLA. STAT. ANN. § 101.68
(1973); KAN. STAT. ANN. § 25-1135 (1973); Ky. REv. STAT. ANN. § 125.250
(Supp. 1972); N.J. STAT. ANN. § 19:57-24 (Supp. 1973) (by a county board
of elections).
137. PA. STAT. ANN. tit. 25, § 3146.2a (Supp. 1974), amending Act of
Aug. 13, 1963, No. 379, § 21 [1963] Pa. Laws 707; Act of Jan. 8, 1960, No.
ill
administrative convenience for election officials, which clearly de-
prives the voters of four additional days during which to mark their
ballots, serves no useful purpose. However, this procedure does
create serious problems in maintaining secrecy in voting." 8
There was little doubt in 1968 that the procedure for counting
absentee ballots ten days after the election had to be changed since
close races nearly always led to lengthy court battles over absentee
votes. 13 By moving the time for canvassing to election night, the
legislature took an important step in eliminating the problem.
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If a challenge is to be made before the election results are known,
it is more likely that an objection to a ballot will go to the merits.1
4'
But after this progressive move, the General Assembly took a
backward leap by providing that absentee ballots would be counted
at individual election districts. The number of voters in each pre-
cinct who make use of the absentee procedures is often quite
small.1 42 Since the name of each absentee voter appears on the
outer envelope in which the official ballot is returned, with but
little snooping it is not difficult to ascertain for whom an individual
voted, notwithstanding the statutory procedures which are sup-
posed to insure anonymity. 43 Where genuine two-party competi-
tion exists, poll watchers should be able to prevent any questionable
activity on the part of election officials. Nevertheless, where
watchers are not present only the consciences of each election judge
and inspector will maintain honesty. 144 Of course, the issue of good
789, § 2 [1960] Pa. Laws 2135 (repealed 1963).
138. See notes 142-146 and accompanying text infra.
139. See note 2 and accompanying text supra.
140. PA. STAT. ANN. tit. 25, § 3146.8 (Supp. 1974).
141. In the York County senate contest of 1966, supra, note 1, al of
the absentee ballot challenges went to votes in the 28th senate district,
which encompassed most of the county. However, none of the absentee bal-
lots in the 31st district were challenged, there being no results which could
be reversed by the absentee vote. Certainly, some of the 31st district votes
must have been illegally cast. See 1967 Hearings, supra note 16, at 10
(York County).
142. The number of absentee ballots per election district in the York
County contest of 1966, supra note 1, ranged from forty-two to one. 1967
Hearings, supra note 16, at 28 (York County).
143. PA. STAT. ANN. tit. 25, § 3146.8 (Supp. 1974). Each ballot is sealed
in a small envelope, which is placed in a larger envelope for mailing pur-
poses. The canvasser is to open the large envelope, place the smaller enve-
lope in a depository, and shake the depository thoroughly before any of the
smaller envelopes are opened.
144. Provided that abuses are reported, there are criminal penalties for
misconduct on the part of election officials. PA. STAT. ANN. tit. 25, §§ 3501-
3552 (1963); PA. STAT. ANN. tit. 25, §§ 3553, 3554 (Supp. 1974). Even if
honesty is presumed, as it should be, it must nevertheless be remembered
that:
[T]hey [election officials] only perform this function twice a year,
and this is something that is practically new to them every time
election day comes around with all the technicalities . . . and I
think to add this to their duties would tend to be more confusing
to them.




faith is irrelevant when only one voter in a given precinct has used
an absentee ballot.
145
The courts have often dealt with cases of election misconduct
and the effect thereof on the validity of the involved ballots. In
this regard it has been stated that since the purpose of an election
is to register the actual expression of the voters' will, the interests
of the public are to be kept paramount. 14 Especially in the absence
of fraud which prevents an accurate determination of election re-
sults, the courts have rejected challenges to ballots where secrecy
has been violated either by negligent or willful conduct of election
officials. 14 7 Of course, this is wise policy since the ordinary elector
does not want his ballot voided merely because some canvasser at-
tempted to discover how he had voted. However, it should not
be forgotten that most people greatly value the secrecy of their
ballots and do not want anyone intruding into their very private
concerns. The conclusion is self-evident that any statute providing
for vote canvassing should unquestionably guarantee secrecy in vot-
ing. Pennsylvania's current scheme leaves much to be desired in
this regard.
D. Challenging Absentee Ballots
The final significant problem area in the Commonwealth's ab-
sentee voting process concerns the right to challenge absentee bal-
lots and the manner in which the challenges are exercised. 48 The
1968 revision extensively changed earlier practice as to grounds for
objections, and a new feature was added which no other state has
seen fit to adopt-a ten dollar deposit for each challenge. 4 9
145. The issue of secrecy in voting was not raised in Kauffman v. Osser,
441 Pa. 150, 271 A.2d 236 (1970) (discussed at note 64 and accompanying
text supra). But see note 11 supra, where the Pennsylvania Supreme Court
criticized the Act of 1923 because it provided for the counting of absentee
ballots in individual election districts.
146. See, e.g., Perles v. Northumberland County Return Board, 415 Pa.
154, 202 A.2d 538 (1964); Carbondale's Election, 280 Pa. 159, 124 A. 298
(1924).
147. See, e.g., City of Newport v. Smith, 236 Ark. 626, 367 S.W.2d 742
(1963); In re General Election in Bethlehem Township, 74 N.J. Super. 448,
181 A.2d 523 (App. Div. 1962); Comment, The Secrecy of the Absentee Bal-
lot, 30 LA. L. REV. 461 (1970).
148. PA. STAT. ANN. tit. 25, §§ 3146.2b, 3146.8 (Supp. 1974).
149. Id. § 3146.8(f). See ALA. CODE tit. 17, §§ 64(15)-64(34) (Supp.
1971); ALASKA STAT., §§ 15.20.010-15.20.220 (Supp. 1973); ARIZ. REV. STAT.
ANN. §§ 16-1101 to 16-1110 (Supp. 1973); ARK. STAT. ANN. §§ 3-901 to 3-
916 (Supp. 1973); CAL. ELECTONS CODE §§ 14600-18235 (West 1961); COLO.
REV. STAT. ANN. §§ 49-14-1 to 49-14-17 (1963); CONN. GEN. STAT. ANN. §§
9-134 to 9-163 (Supp. 1973); DEL. CODE ANN. tit. 15, §§ 5501 to 5524 (1953);
D.C. CODE ENCYCL. ANN. §§ 1-1105 to 1-1109 (1966); FLA. STAT. ANN. §§
Weeding out illegal votes is the obvious policy behind ballot
challenges. When an elector goes to the polls he may be challenged
as to residence, identity, and registration.' 50 As a matter of course,
absentee ballot objections should be permitted on these grounds,
and this has always been the case in Pennsylvania."" Since vir-
tually the entire absentee voting process takes place outside the
watchful eyes of election officials, however, the right to challenge
should be expanded because of the increased opportunity for fraud.
But it should also be remembered that there will be bad ballots
in both absentee and regular voting, and to single out one group
for special treatment above and beyond what is necessary to pre-
vent fraud puts these voters at an unfair disadvantage through no
fault of their own.
Under the 1960 rules, the county board of elections was re-
quired to satisfy itself that the ballots were properly cast and then
announce the name of each absentee voter so that any person pres-
ent could thereupon lodge a challenge against the ballot "in like
manner and for the same causes as the elector could have been
challenged had he presented himself in his own district to cast his
101.62-101.691 (Supp. 1973); GA. CODE ANN. §§ 34-1401 to 34-1411 (1970);
HAWAII REV. STAT. §§ 15-1 to 15-12 (Supp. 1972); IDAHO CODE §§ 34-1001 to
34-1011 (Supp. 1973); ILL. ANN. STAT. ch. 46, §§ 19-1 to 19-10 (Smith-Hurd
1965); IND. CODE §§ 3-1-22-1 to 3-1-22-23 (1972); IOWA CODE ANN. §§ 53.1-
53.52 (Supp. 1973); KAN. STAT. ANN. §§ 25-1014 to 25-1126 (Supp. 1972);
KY. REv. STAT. ANN. §§ 125.220 to 125.250 (Supp. 1972); LA. REV. STAT. ANN.
§§ 18:1071-18:1081 (Supp. 1973); ME. REV. STAT. ANN. tit. 21, §§ 1251-1262
(1964); MD. ANN. CODE art. 33, §§ 27-1 to 27-14 (Supp. 1973); MASS. GEN.
LAWS ANN. ch. 54, §§ 86-103A (1958); MIcHs. COMP. LAWS ANN. §§ 168.758-
168.769 (1967); MINN. STAT. ANN. §§ 207.01-207.29 (1962); Miss. CODE
ArNN. §§ 23-9-1 to 23-9-31 (1972); Mo. ANN. STAT. §§ 112.010-112.410 (Supp.
1974); MoNT. REV. CODES ANN. §§ 23-3701 to 23-3724 (Supp. 1973); NEB. REV.
STAT. §§ 32-801 to 32-826 (1968); NEV. REV. STAT. §§ 293.310-293.397 (1971);
N.H. REV. STAT. ANN. §§ 60:1-60:25 (1971); N.J. STAT. ANN. §§ 19:57-1 to
19:57-31 (Supp. 1973); N.M. STAT. ANN. §§ 3-6-1 to 3-6-23 (1970); N.Y.
ELECTIONS LAW §§ 117-125, 204 (McKinney Supp. 1973); N.C. GEN. STAT. §§
163-226 to 163-239 (Supp. 1973); N.D. CENT. CODE §§ 16-18-01 to 16-18-20
(1971); OHIo REV. CODE ANN. §§ 3509.01-3509.09 (Baldwin 1972); OKLA.
STAT. ANN. tit. 26, §§ 325-345 (1955); ORE. REV. STAT. §§ 253.010 to 253.990
(1971); R.I. GEN. LAWS ANN. §§ 17-20-1 to 17-20-27 (1970); S.C. CODE ANN.
§§ 23-449.31 to 23-449.37 (Supp. 1971); S.D. COMPILED LAWS ANN. §§ 12-19-
1 to 12-19-36 (1967); TENN. CODE ANN. §§ 2-601 to 2-628 (Supp. 1971); TEx.
ELECTION CODE art. 5.05 (Supp. 1974); UTAH CODE ANN. §§ 20-6-1 to 20-6-
13 (Supp. 1973); VT. STAT. ANN. tit. 17, §§ 121-147 (1968); VA. CODE ANN.
§§ 24.1.7-227 to 24.1.7-235 (Supp. 1973); WASH. REV. CODE ANN. §§ 29.36.010-
29.36.110 (1965); W. VA. CODE ANN. §§ 3-3-1 to 3-3-13 (1971); WIS. STAT.
ANN. §§ 6.85-6.89 (1967); Wyo. STAT. ANN. §§ 22.1-134 to 22.1-158 (Supp.
1973).
150. PA. STAT. ANN. tit. 25, § 3050 (1963).
151. Act of Jan. 8, 1960, No. 789, § 2 [1960] Pa. Laws 2135 (repealed
1963); PA. STAT. ANN. tit. 25, § 3146.8 (1963), as amended, Act of Aug. 13,
1963, No. 379, § 24 [1963] Pa. Laws 707; further amended, PA. STAT. ANN.
tit. 25, § 3146.8 (Supp. 1974). For an interesting but technical analysis as
to the probability of overturning election results, see Finkelstein and Rob-




ballot."'1 2 While this appears to limit objections to the grounds
mentioned previously, 153 the courts in fact allowed challenges to
every conceivable error in the entire absentee process, based on the
general right of appeal from a decision of the county board of elec-
tions.154 In 1963 the General Assembly gave watchers appointed
by each political party and candidate the right to challenge absentee
ballots upon the following additional grounds: (1) that the elector
was not a qualified absentee elector, (2) that the voter was within
the county of residence on election day (except, of course, where
the ballot was obtained for reasons of illness or physical disability),
and (3) that the voter was able to appear at the polls despite his
claims of illness or disability.15 5 The effect of these provisions was
to grant an unlimited right to challenge votes; in close elections,
this privilege was exercised to the fullest extent. 156
The Act of 1968 separates challenges going to absentee status
from those going to the right to vote ab initio. Once the board
of elections approves an application it can only be challenged on
the ground that a voter is not a qualified absentee elector; such
objections must be made by five o'clock on the Friday prior to the
election. 157 This clearly eliminates frivolous challenges for inconse-
quential application errors. Additionally, there is no longer the
possibility that strict construction of statutory requirements will
defeat the more compelling right to vote.15
The next significant change in 1968 was to limit the grounds
for challenging ballots when they are canvassed by individual elec-
tion districts at the close of the polls. Here the right to object
is based on the voter's ability to cast his ballot had he appeared
personally at his precinct (residence, identity, and registration)
with the additional right to challenge by reason of the fact that
(1) the voter was in the county on election day, unless he was sick
or disabled, or (2) the elector was able to go to the polls despite
illness or disability. 59 If a challenge is made, the envelope in
152. Act of Jan. 8, 1960, No. 789, § 2 [1960] Pa. Laws 2135 (repealed
1963).
153. See note 150 and accompanying text supra.
154. PA. STAT. AN. tit. 25, § 3157 (1963). See, e.g., Decision of County
Board of Elections, 29 Pa. D. & C.2d 499 (C.P. Lebanon 1962); In re Appeal
from County Elections Board, 41 Wash. 198 (Pa. C.P. 1961).
155. Act of Aug. 13, 1963, No. 379, § 24 [1963] Pa. Laws 707, amending
PA. STAT. ANN. tit. 25, § 3146.8 (1963).
156. In the York County senate contest of 1966, 416 of the 1070 absentee
ballots were challenged. 1967 Hearings, supra note 16 at 9 (York County).
157. PA. STAT. ANN. tit. 25, § 3146.2b (Supp. 1974).
158. See note 123 and accompanying text supra.
159. PA. STAT. ANN. tit. 25, § 3146.8 (Supp. 1974). Under the Act of
1968, challenging absentee ballots is a two-step procedure. Objections
which the ballot is contained is so marked, and it is returned to
the county board of elections for a hearing which is to be held not
more than seven days later.160
These important changes were vigorously attacked in the legis-
lature during the 1968 debates. The opponents of the bill directed
their arguments to the ten dollar deposit required for each chal-
lenge, to be refunded only if the objection is eventually sustained
or withdrawn within five days after the election. 161 The rationale
behind the ten dollar deposit is to prevent across-the-board chal-
lenges and to provide for a speedy determination of election re-
suits.1 2 It was contended to the contrary, however, that the actual
effect would be to reduce sincere challenges and decrease the trust-
worthiness of the absentee ballot. 63
The challenge provisions of the current absentee voting proce-
dure have been attacked in both state and federal courts. In Haak-
enson v. Parkhouse, 6 4 plaintiffs sought an injunction against the
enforcement of the Act of 1968 and a declaratory judgment that
it violated the Pennsylvania Constitution and the fourteenth
amendment to the United States Constitution.' 65 Their first con-
tention was that the act created a special, arbitrary, privileged class
of voters-those casting absentee ballots-not subject to adequate
challenge due to the ten dollar deposit and the time limitations.,6 .
It is clear under federal law that the creation of special classes of
voters absent a legitimate state interest constitutes a violation of
the equal protection clause. 107 When voters are treated differently
on an arbitrary basis the effect is often to dilute the voting strength
of those properly casting their ballots. 68 The court in Haakenson
chose to distinguish this situation by stating that even if some un-
based on lack of absentee qualifications must be made by five o'clock on
the Friday before the election. PA. STAT. ANN. tit. 25, § 3146.2b (Supp.
1974). After that time challenges can only be made to the voter's qualifi-
cations ab initio (e.g., age, residency, registration), and these objections
must be raised at the close of the polls when absentee ballots are canvassed.
PA. STAT. ANN. tit. 25, § 3146.8 (Supp. 1974).
160. PA. STAT. Am. tit. 25, § 3146.8 (Supp. 1974).
161. Id. See 1968 PA. LEwis. J. 909 (remarks of Rep. Kury). An
amendment to delete the ten dollar deposit failed, 70-86 (47 not voting),
1968 PA. LECIS. J. 90 (H.R.).
162. 1968 PA. LEGIS. J. 908 (remarks of Rep. Beren).
163. 1968 PA. LEcis. J. 606 (remarks of Sen. Mahady).
164. 312 F. Supp. 929 (E.D. Pa. 1970).
165. Jurisdiction was invoked under the Civil Rights Act of 1871, 42
U.S.C. § 1983 (1970).
166. 312 F. Supp. at 931. See note 193 and accompanying text infra,
as to specific time limitations.
167. Cf. Reynolds v. Sims, 377 U.S. 533 (1964) (reapportionment); Wes-
berry v. Sanders, 376 U.S. 1 (1964) (reapportionment); Gray v. Sanders,
372 U.S. 368 (1963) (Georgia's county unit system which weighted rural
votes more heavily than urban votes).
168. See Hadley v. Junior College District of Metropolitan Kansas City,
Mo., 397 U.S. 50, 52 (1970): "[A] qualified voter has a constitutional right




qualified absentee votes are permitted, all voters are subject to any
dilution that might occur. Reasoning that plaintiffs had not shown
that the "statutory scheme is so porous that the number of unquali-
fied electors whose votes will slip into the ballot box will amount
to 'ballot stuffing,' "169 the court held that plaintiffs had failed to
state a claim of denial of equal protection.
Plaintiffs' due process argument was also dismissed insofar as
they did not allege that Pennsylvania's challenge provisions, as a
matter of law, failed to insure a fundamentally fair election. 170 But
the court conceded that the ten dollar deposit might indeed be con-
fiscatory if the Act's expanded eligibility provisions were invalid
under the Pennsylvania Constitution. 171 Recognizing that this in-
volved an issue more appropriate for the state courts, the federal
court invoked the abstention doctrine. 1
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A state court test was not long in coming, but it proved abor-
tive. The plaintiffs in Kauffman v. Osser173 attacked the challenge
provisions of the Act of 1968 as violative of due process, equal pro-
tection, and a provision of the Pennsylvania Constitution guaran-
teeing free and equal elections. 74 The supreme court affirmed the
169. 312 F. Supp. at 932. See, e.g., United States v. Saylor, 322 U.S. 385
(1944).
170. 312 F. Supp. at 932. Part of the problem in the case was stating
a claim for relief; plaintiffs' general allegations were rather speculative and
depended heavily on the interpretation of PA. CONST. art. 7, § 14, which pro-
vides for absentee balloting.
171. 312 F. Supp. at 933. That is, if vacationers and others who were
permitted to vote by absentee ballot by the Act of 1968, were not, in fact,
entitled to vote by PA. CONST. art. 7, § 14, there would be a greater need
for challenges. See note 79 and accompanying text supra. It was found
in Kauffman v. Osser, 321 F. Supp. 327 (E.D. Pa. 1971), that prior to the
Act of 1968, 35-50% of the absentee ballots could be challenged successfully,
mostly on the grounds that the elector was not entitled to an absentee bal-
lot, although qualified to vote in the regular manner.
172. 312 F. Supp. at 934. Abstention is properly used when the "chal-
lenged statute is susceptible of a construction by the state judiciary that
would avoid or modify the necessity of reaching a federal constitutional
question." Kusper v. Pontikes, 414 U.S. 51, 54 (1973).
173. 441 Pa. 150, 271 A.2d 236 (1970). The case is discussed at note 64
and accompanying text supra.174. PA. CONST. art. 1, § 5 provides: "Elections shall be free and equal;
and no power, civil or military, shall at any time interfere to prevent the
free exercise of the right of suffrage." The Pennsylvania Supreme Court
in Winston v. Moore, 244 Pa. 447, 457, 91 A. 520, 523 (1914) stated the theory
of this provision:
In a general way it may be said that elections are free and equal
within the meaning of the constitution when they are public and
open to all qualified electors alike; when every voter has the same
right as any other voter; when each voter under the law has the
right to cast his ballot and have it honestly counted; ... and when
no constitutional right of the qualified elector is subverted or de-
nied to him.
dismissal of the complaint, holding that plaintiffs lacked standing
to attack the statute.
These same plaintiffs had brought a contemporaneous action
in federal court 175 and advanced a theory different from plaintiffs'
argument in Haakenson. In Kauffman (No. 2) it was submitted
that even if the Act of 1968's expanded eligibility provisions were
valid according to the Pennsylvania Constitution, the challenge pro-
cedures would still work hardship against plaintiffs as Democrats.
The quality of the proof in Kauffman (No. 2) reflects the
court's statement in Haakenson that plaintiffs' claims were vague.176
Here, however the court found as facts, inter alia, the following
interesting observations:
1 77
(4) In Philadelphia and Montgomery Counties, Republi-
cans receive a higher percentage of absentee votes
than Democrats, when compared against the machine
vote percentages of each party.
(8) Democratic organizations throughout the state are
commonly in financial distress.
(11) There is a shortage of party workers to get involved
in the absentee challenge procedure.
The court conceded that the time limitations178 as to challenges
make it possible that not all of the applications can be reviewed.
And the fact that objections to applications have to be made before
election day leaves a candidate open to charges that he is attempt-
ing to disfranchise citizens.1 9 Finally, the ten dollar deposit effec-
tively prevents some Democratic organizations from challenging
any absentee ballots and applications.
That one political party cannot, as a class, be discriminated
against by affording the other party a greater right to challenge
votes is undisputed.1 80 The court, however, in this case found the
proof defective. For example, it cannot be inferred that successful
challenges would always go to non-Democratic ballots; that is,
Democratic voters may be the ones who are fraudulently casting
absentee ballots. And the court stated that plaintiffs had failed
See also Ray v. Commonwealth, 442 Pa. 606, 276 A.2d 509 (1971) (prisoners
properly denied absentee ballots); Shankey v. Staisey, 436 Pa. 65, 257 A.2d
897 (1969) (showing of public support needed to get on ballot).
175. Kaufman v. Osser, 321 F. Supp. 327 (E.D. Pa. 1971) [hereinafter
cited as Kauffman (No. 2) to distinguish it from Kauffman v. Osser, 441
Pa. 150, 271 A.2d 236 (1970)].
176. See note 170 and accompanying text supra. Of course, in Haaken-
son, the complaint was dismissed for failure to state a cause of action, 312
F. Supp. at 934. In Kauffman (No. 2) the plaintiffs were able to get beyond
that stage and present proof at trial.
177. 321 F. Supp. at 330, 331.
178. See note 193 and accompanying text infra.
179. 321 F. Supp. at 331. This actually happened to Robert Haakenson,
one of the parties in Haakenson v. Parkhouse, 312 F. Supp. 929 (E.D. Pa.
1970).




to show that the Republican patterns of absentee voting in Phila-
delphia and Montgomery counties existed statewide.8 The con-
clusion was that since no discrimination had been shown, the equal
protection claim was without merit.
Plaintiffs in Kauffman (No. 2) also argued that counting ab-
sentee ballots cast by electors not entitled to use that procedure
would constitute a taking violative of due process.8 2 The gist of
the claim is that the challenge procedure arbitrarily lets in fraudu-
lent votes, thereby diluting the strength of properly cast votes. Re-
jecting this contention, the court stated that the only objection
which can be made is that some absentee voters may not meet
Pennsylvania's "administrative" requirements for the use of the ab-
sentee ballot. Thus, there is no danger that the government will
not rest upon the will of the people, since nearly all absentee voters
are competent electors even if they are not eligible for the absentee
ballot.
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The court's reasoning is open to serious doubts. It strains the
concept of the term to call the categories of eligibility "administra-
tive" requirements. The Pennsylvania Constitution does not grant
an unlimited right to vote by absentee ballot.8 4 It is nothing less
than fraud to permit one not entitled to the absentee ballot to vote
in that manner. The issue is not whether absentee voters are quali-
fied electors ab initio, but rather, are they properly authorized to
use an absentee ballot? If not, they may still vote in the normal
fashion, but something more than an "administrative" requirement
prevents them from using the absentee process.
If one frames the equal protection and due process arguments
as the plaintiffs in Haakenson and Kauffman (No. 2) did, it is diffi-
cult to make out a clear case of fourteenth amendment violations.
181. 321 F. Supp. at 333. In fact, the Democrats held the advantage in
Lackawanna County, according to testimony at the public hearings. See
1967 Hearings, supra note 16 at 110 (Lackawanna County) (out of 1260 ab-
sentee ballots, the Republican candidate who was testifying had received
83 votes, although he led on the machines by 496 votes).
182. 321 F. Supp. at 334. Cf. Williams v. Rhodes, 393 U.S. 23 (1968);
United States v. Saylor, 322 U.S. 385 (1944).
183. 321 F. Supp. at 334. The court noted that all of the evidence relat-
ing to irregularities in absentee voting dealt with the failure of voters to
qualify as absentees, not as competent electors ab initio. 321 F. Supp. at
334 n.13.
184. See note 79 and accompanying text supra. Compare PA. CONST.
art. 7, § 14, note 17 supra, with CAL. CONST. art. 2, § 1 which provides in
pertinent part:
[T]he Legislature may, by general law, provide for the casting of
votes by duly registered voters who expect to be absent from their
respective precincts, or unable to vote therein, by reason of physi-
cal disability on the day on which any election is held.
The gist of equal protection in voting rights is the prevention of
invidious discrimination, and the gravamen of due process is the
protection against arbitrary and inconsistent application of the
law.18 5 Although this clearly does not mean that every minor dif-
ference in the effect and application of the law to various groups
constitutes a denial of equal protection or due process, a state must
demonstrate, at the very least, a rational basis for the standards
that it establishes. 8'8 The courts will examine the facts and circum-
stances behind the statute, the interests which the state is attempt-
ing to protect, and the considerations of those who may be disad-
vantaged by the law. 87 And the mere showing by a state of a
legitimate interest in imposing different standards is insufficient
if a less drastic measure is available that will allow the state to
accomplish its purpose. 8
One can sense that Pennsylvania's system for challenging ab-
sentee ballots may be unfair in that it is highly restrictive in terms
of time limitations " for examining applications and may be pro-
hibitive in terms of costs. The Court of Appeals of Kentucky in
Queenan v. Russel' 9 was called upon to decide the constitutional-
ity of a statute providing for a two week period in which to examine
and challenge absentee ballot applications, in light of the Kentucky
requirement of free and equal elections.191 Significantly, the court
found that because of the large number of absentee ballot applica-
tions in the most populous counties, it would be physically impos-
sible to conduct a thorough examination within the time period al-
185. Briscoe v. Kusper, 435 F.2d 1046, 1052 (7th Cir. 1970).
186. Williams v. Rhodes, 393 U.S. 23, 30 (1968). Whether a state must
satisfy the "rational basis" test or the more demanding "compelling state
interest" test depends on the effect of the involved statute. In Dunn v.
Blumstein, 405 U.S. 330 (1972), the court struck down Tennessee's one year
durational residency requirement for voting, holding that the state had
failed to show a substantial, compelling interest in denying the vote out-
right to many of its citizens. But in Rosario v. Rockefeller, 410 U.S. 752
(1973), the court upheld a New York law barring participation in a party
primary unless the voter had become a member of that party thirty days
before the preceding general election. Here the court held that New York
had a legitimate interest in preventing party "raiding," and because the
right to vote in a primary was not denied outright, the state did not have
to show compelling reasons for the differing treatment.
187. Williams v. Rhodes, 393 U.S. 23, 30 (1968).
188. Kusper v. Pontikes, 414 U.S. 51, 59 (1973). Illinois banned partici-
pation in a party primary if the elector had voted in a different party pri-
mary during the preceding year. The court found that a less drastic way
to prevent "raiding" was available and applied the "compelling state inter-
est" test. Rosario v. Rockefeller, 410 U.S. 752 (1973), was distinguished
(see note 186 supra) because New York's law did not ban participation in
the new party's primary; it merely required the voter to re-register by a
certain deadline.
189. See note 193 and accompanying text infra.
190. 339 S.W.2d 475 (Ky. 1960).
191. KY. CONS'rT. § 6: "All elections shall be free and equal." Pennsyl-




lowed. Consequently, the statute was declared unconstitutional
since it denied equal treatment to all voters, either directly or by
inconveniency. 9 2 Pennsylvania provides for a special list of ab-
sentee voters, and a file of their permanent registration cards, to
be placed for public inspection just one week before the election.
This is a much shorter time period than the one which was rejected
as unconstitutional in Queenan. Challenges to applications for the
reason that the voter is not a qualified absentee elector must be
entered with the ten dollar deposit by five o'clock on the Friday
prior to the election, just four days after the list and file are first
made available. 193 Challenges to the applications for the reason
that the voter is not a qualified elector ab initio must be entered
with the ten dollar deposit after the polls close, when the ballots
are opened and counted.
94
One must also view with suspicion the ten dollar deposit for
each application and ballot challenge. Suppose, for example, that
a candidate of moderate means decides to enter a political contest
in Philadelphia. Quite possibly this individual will not be able to
afford to challenge even one absentee ballot in each of the city's
1762 election districts, 19 5 assuming that he can muster the required
manpower to investigate the applications within the time limita-
tions set forth by statute.
In Bullock v. Carter'98 the United States Supreme Court struck
down the Texas system which required large filing fees in order
for candidates to get on the ballot. The compelling state interest
test was used to determine whether assessing these fees constituted
a denial of equal protection, not only to candidates of modest means
but also to voters who may have been prevented from selecting a
candidate of their choice through his failure to get on the ballot.
97
Distinctions based on wealth are not favored by the law. As the
federal district court in Graves v. Barnes'9 8 noted:
192. 339 S.W.2d at 477. In Hallahan v. Cranfill, 383 S.W.2d 374 (Ky.
1964), a statute providing for a nineteen day examination period was up-
held.
193. PA. STAT. ANN. tit. 25, §§ 3146.2b, 3146.2c (Supp. 1974).
194. Id., § 3146.8.
195. Interview with employee of Philadelphia's Voters' Registration Of-
fice, February 25, 1974.
196. 405 U.S. 134 (1972).
197. Id. at 144.
198. 343 F. Supp. 704, 720 (W.D. Tex. 1972), aff'd in pertinent part sub.
nom. White v. Regester, 412 U.S. 755 (1973). The district court found a de-
nial of equal protection when a Texas reapportionment plan required cer-
tain large cities (e.g., Dallas) to have multi-member legislative districts.
Candidates in these districts would be required to spend much more money
than those in cities with single member districts. Cf. Prigmore v. Renfro,
Therefore, if it can be established that a particular
electoral apportionment scheme or even an entire electoral
mechanism discriminates among candidates and political
parties on the basis of wealth, the test that the state must
meet in order to justify the continuing inequality of treat-
ment is one of compelling state interest.
It is at least arguable that Pennsylvania cannot justify its ab-
sentee ballot challenge procedures when the compelling state inter-
est test is used. 199 Not only are the time limitations burdensome
to even the most organized political groups,200 but the ten dollar
deposit also places an unnecessary roadblock in a challenge proce-
dure which has built-in protection against frivolous objections. 201
The current scheme, which was designed to prevent blanket chal-
lenges and delaying tactics,20 2 has features which hinder meritor-
ious challenges as well. In that sense, it seems to be an example
of legislative overkill.
IV. CONCLUSION
The right to vote is one of the most important features in any
free society, and it must be zealously guarded from anything that
has the effect of curtailing or inhibiting its exercise. In the past
Pennsylvania has had many difficulties with absentee voting. The
statutory procedures have produced, for example, drawn out elec-
tion contests resulting in lack of representation and time-consuming
hearings on often trivial challenges to the absentee ballot. For sev-
eral reasons, the reforms of 1968 must be applauded. The right
to vote by absentee ballot was extended to a larger group of elec-
356 F. Supp. 427, 432 (N.D. Ala. 1972), aff'd mere., 410 U.S. 919 (1973),
where the district court held that Alabama's limitations on the use of the
absentee ballot need only pass muster under a "rational basis" test since
there was no stigma of wealth or race attached to the classifications.
199. Even if Pennsylvania's system for absentee challenges is reviewed
under a less stringent test than "compelling state interest," the words of
the court in Bullock v. Carter, 405 U.S. 134, 145, 146 (1972) provide an an-
alogy:
[Elven under conventional standards of review, a State cannot
achieve its objectives by totally arbitrary means; the criterion for
differing treatment must bear some relevance to the object of the
legislation. [citations omitted] To say that the filing fee require-
ment tends to limit the ballot to more serious candidates is not
enough .... [TIhe candidates in this case affirmatively alleged
that they were unable, not simply unwilling, to pay the assessed
fees, and there was no contrary evidence. It is uncontested that
the filing fees exclude legitimate as well as frivolous candi-
dates .... If the Texas fee requirement is intended to regulate
the ballot by weeding out spurious candidates, it is extraordinarily
ill-fitted to that goal; other means to protect those valid interests
are available.
200. Cf. Kauffman v. Osser, 321 F. Supp. 327, 331, 332 (E.D. Pa. 1971).
201. PA. STAT. ANN. tit. 25, §§ 3146.2b, 3146.8(e) (Supp. 1974) (no ob-
jections to application after board approves it; limitation on challenges
made on election day). See notes 157-159 and accompanying text supra.
202. See 1968 PA. LEGIS. J. 908 (remarks of Rep. Beren). See also Com-
ment, Protecting the Right to Vote: A Model Voter Challenge Statute, 78
YALE L.J. 662 (1969).
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tors. 203 The application must be requested by the individual vot-
er,20 4 reducing chances that absentee ballots will be floating around
in large numbers, ready targets for fraud. Canvassing the absentee
vote on election day rather than ten days later substantially reduces
the possibility that wholesale challenges will be forthcoming in
every close election,205 and challenges for minor flaws in the appli-
cation have been abolished.
20 6
Nevertheless, the current scheme has several key defects. The
Pennsylvania Constitution is not necessarily open to the interpreta-
tion that vacationers and others not plainly required to be outside
the county of residence on election day are eligible to vote by ab-
sent ballot. 20 7 Secrecy in voting is easily impaired when absentee
votes are counted at each election district.20 8 Finally, the time limi-
tations in the challenging process, together with the ten dollar de-
posit, if not unconstitutional as a denial of equal protection and
due process, at least reduce the possibility of uncovering illegal vot-
ing.
The General Assembly has before it a bill to correct some of
the defects in the present operation of the law. 20 9 The proposed
legislation extends the deadline for returning an application from
the Tuesday prior to the election 210 until the Friday before the elec-
tion, and permits ballots to be counted if they are received at the
courthouse by nine o'clock in the morning of election day (current
practice requires them to be returned by the Friday before the elec-
tion). 211 Challenges to the application may be entered until nine
o'clock of election day morning, thereby providing three days more
than existing procedure. Perhaps the most important change in
the proposed legislation is to canvass absentee ballots at the county
courthouse after the polls close rather than allowing individual
election districts to handle this duty.21 2 However, the ten dollar
deposit for each challenge is retained.
These amendments are commendable and go a long way toward
eliminating some of the objectionable features of the current
scheme. But as long as the Pennsylvania Constitution arguably
commands that absentee voting be limited to certain electors-those
203. See note 55 and accompanying text supra.
204. See note 112 and accompanying text supra.
205. See notes 139-141 and accompanying text supra.
206. See note 157 and accompanying text supra.
207. See note 79 and accompanying text supra.
208. See notes 142-144 and accompanying text supra.
209. S. 1049, Session of 1973.
210. See note 136 and accompanying text supra.
211. See note 137 and accompanying text supra.
212. See note 136 and accompanying text supra.
too ill to go to the polls and those whose duties, occupation, or busi-
ness require them to be absent 13-adequate challenge provisions
must be available. Perhaps the fairest solution would be to allow
absentee voting for nearly any conceivable reason for inability to
go to the polls on election day. This would most likely require
a constitutional amendment. However, the result would be two-
fold: (1) the need for challenges would be greatly reduced, and
(2) citizens would be assured of their right to vote despite any im-
pediments which deter them from using the normal methods.
Hopefully, with these changes, Pennsylvania will never again be
faced with the situation where an absentee ballot dispute prevents
a state senatorial candidate from finally being declared the winner
until one day after his term has expired.
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213. See note 17 supra for the text of PA. CONST. art. 7, § 14.
214. Absentee Ballots Case, 423 Pa. 504, 224 A.2d 197 (1966); 1968 PA.
LECIS. J. 869 (remarks of Rep. Gekas). The election was held on November
3, 1964, and the final appeal was rejected by the Pennsylvania Supreme
Court on November 15, 1966. Due to legislative redistricting, all senate
seats were open in 1966, and the successful candidate in 1964 was defeated
in 1966, never having served a day of his term. 98 PA, MANUAL 533 (1967).
